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United States District Court,

W.D. Wisconsin.
MILWAUKEE INNER-CITY CONGRE-
GATIONS ALLIED FOR HOPE ( MI-
CAH), et al., Plaintiffs,

V.

Mark GOTTLIEB, et al., Defendants.

Case No. 12—-C-0556.
May 10, 2013.

Background: Organizations representing
inner city residents brought action under Na-
tional Environmental Policy Act (NEPA)
alleging that Federal Highway Administra-
tion (FHWA) and state department of trans-
portation failed to prepare adequate envi-
ronmental impact statement (EIS) before
deciding to proceed with highway improve-
ment project. Organizations moved for pre-
liminary injunction.

Holdings: The District Court, Lynn
Adelman, J., held that:

(1) plaintiffs sufficiently alleged irreparable
harm;

(2) plaintiffs were not likely to succeed on
merits of their claim that agencies failed to
adequately address alternative that incorpo-
rated public transit;

(3) plaintiffs were likely to succeed on mer-
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its of their claim that agencies failed to ade-
quately consider cumulative social and eco-
nomic impacts associated with expanding
highway capacity;

(4) plaintiffs were likely to succeed on mer-
its of their claim that agencies failed to ade-
quately consider project's effects on air qual-
ity;

(5) plaintiffs were likely to succeed on mer-
its of their claim that agencies failed to ade-
quately consider cumulative effect of project
and other freeway projects in region on
growth;

(6) plaintiffs were not likely to succeed on
merits of their claim that agencies failed to
adequately consider induced travel; and

(7) evidentiary hearing was warranted at
balancing phase.

Ordered accordingly.
West Headnotes
[1] Environmental Law 149E €606
149E Environmental Law
149EXII  Assessments and Impact
Statements
149Ek606 k. Effect of statement or

other requirements. Most Cited Cases

Under NEPA, if agency has adequately
identified and evaluated environmental ef-
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fects of its proposed action, it is permitted to
take that action even if environmental ef-
fects will be devastating. National Environ-
mental Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. 8 4332(2)(C).

[2] Environmental Law 149E €600

149E Environmental Law
149EXII  Assessments and Impact
Statements
149Ek598 Adequacy of Statement,
Consideration, or Compliance
149Ek600 k. Consideration and
disclosure of effects. Most Cited Cases

Agency must articulate in environmental
impact statement (EIS) prepared pursuant to
NEPA why it has settled upon particular
plan and what environmental harms or bene-
fits its choice entails. National Environmen-
tal Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. 84332(2)(C).

[3] Environmental Law 149E €600

149E Environmental Law
149EXII  Assessments and Impact
Statements
149Ek598 Adequacy of Statement,
Consideration, or Compliance
149Ek600 k. Consideration and
disclosure of effects. Most Cited Cases

Environmental Law 149E €601
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149E Environmental Law
149EXII  Assessments and Impact
Statements
149Ek598 Adequacy of Statement,
Consideration, or Compliance
149Ek601 k. Consideration of al-
ternatives. Most Cited Cases

Environmental impact statement (EIS)
prepared pursuant to NEPA must show that
agency officials have thought through con-
sequences of, and alternatives to, their con-
templated acts, and must ensure that citizens
get chance to hear and consider rationales
that officials offer. National Environmental
Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. §4332(2)(C).

[4] Environmental Law 149E €689

149E Environmental Law
149EXII1I Judicial Review or Interven-
tion
149Ek677 Scope of Inquiry on Re-
view of Administrative Decision
149Ek689 k. Assessments and im-
pact statements. Most Cited Cases

In NEPA case, court's role is to ensure
that agency has adequately considered and
disclosed environmental impact of its ac-
tions. National Environmental Policy Act of
1969, & 102(2)(C), 42 US.CA. 8§
4332(2)(C).

[5] Injunction 212 €~1092
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212 Injunction
21211 Preliminary, Temporary, and Inter-
locutory Injunctions in General
21211(B) Factors Considered in Gen-
eral
212k1092 k. Grounds in general,
multiple factors. Most Cited Cases

To survive threshold phase of prelimi-
nary injunction analysis, party seeking relief
must establish that: (1) absent preliminary
injunction, party will suffer irreparable harm
in interim period prior to final resolution of
case; (2) traditional legal remedies would be
inadequate; and (3) party's claim has some
likelihood of succeeding on merits.

[6] Injunction 212 €-1093

212 Injunction
21211 Preliminary, Temporary, and Inter-
locutory Injunctions in General
21211(B) Factors Considered in Gen-
eral
212k1093 k. Balancing or weigh-
ing factors; sliding scale. Most Cited Cases

In balancing phase of preliminary in-
junction inquiry, court weighs irreparable
harm that movant would endure without pro-
tection of preliminary injunction against any
irreparable harm that nonmoving party
would suffer if court granted requested re-
lief.
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[7] Environmental Law 149E €~701

149E Environmental Law
149EXII1I Judicial Review or Interven-
tion
149EKk699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases

Plaintiffs alleging that Federal Highway
Administration (FHWA) and state depart-
ment of transportation failed to prepare ade-
quate environmental impact statement (EIS)
required by NEPA before deciding to pro-
ceed with highway improvement project suf-
ficiently alleged irreparable harm to support
their motion for preliminary injunction, even
though final decision on merits was likely to
be reached before bulk of work on project
commenced, and plaintiffs were not con-
cerned about imminent destruction of envi-
ronmental resources, where state was in pro-
cess of awarding contracts to bidders and
making other commitments that would be
difficult to break. National Environmental
Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. §4332(2)(C).

[8] Environmental Law 149E €~701

149E Environmental Law
149EXII1I Judicial Review or Interven-
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases
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Plaintiffs who brought action under
NEPA challenging environmental impact
statement (EIS) prepared by Federal High-
way Administration (FHWA) and state de-
partment of transportation in connection
with highway interchange improvement pro-
ject were not likely to succeed on merits of
their claim that agencies failed to adequately
address alternative that incorporated public
transit, and thus were not entitled to prelimi-
nary injunction on that basis, where EIS dis-
cussed transportation demand management
alternative that incorporated public transit,
but concluded that increasing transit rid-
ership would not have addressed inter-
change's obsolete design, deteriorating infra-
structure, and high crash rate, project ana-
lyzed alternatives under assumption that re-
gional plan to double amount of public
transit in region would be implemented, and
agencies determined that alternative that did
not add new lanes and instead relied on re-
gional plan's public transit recommendations
would not accommodate expected traffic
volumes. National Environmental Policy
Act of 1969, § 102(2)(C), 42 US.C.A. §
4332(2)(C); 40 C.F.R. § 1502.14(a).

[9] Environmental Law 149E €~701

149E Environmental Law
149EXI1I Judicial Review or Interven-
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
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tion. Most Cited Cases

Plaintiffs who brought action under
NEPA challenging environmental impact
statement (EIS) prepared by Federal High-
way Administration (FHWA) and state de-
partment of transportation in connection
with highway interchange improvement pro-
ject were likely to succeed on merits of their
claim that agencies failed to adequately con-
sider cumulative social and economic im-
pacts associated with expanding highway
capacity while transit capacity declined, for
purposes of determining their entitlement to
preliminary injunction, where regional
transportation plan called for doubling
amount of public transit, but state and local
governments had not implemented those
recommendations, leading to decline in
amount of transit in region, all of regional
plan's recommendations concerning expan-
sion of highway capacity either had been
implemented or were on track to be imple-
mented, and EIS did not acknowledge dis-
parity between highway-capacity expansion
and transit-capacity expansion or discuss
any cumulative environmental impacts that
might materialize if disparity continued. Na-
tional Environmental Policy Act of 1969, §
102(2)(C), 42 U.S.C.A. § 4332(2)(C); 40
C.F.R. 88 1500.2(e), 1502.14(f), 1508.7.

[10] Environmental Law 149E €701

149E Environmental Law
149EXII1 Judicial Review or Interven-
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944 F.Supp.2d 656
(Cite as: 944 F.Supp.2d 656)
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases

Plaintiffs who brought action under
NEPA challenging environmental impact
statement (EIS) prepared by Federal High-
way Administration (FHWA) and state de-
partment of transportation in connection
with highway interchange improvement pro-
ject were likely to succeed on merits of their
claim that agencies failed to adequately con-
sider project's effects on air quality, for pur-
poses of determining their entitlement to
preliminary injunction, where EIS assumed
that regional transportation plan's recom-
mendation to double amount of transit ser-
vice in region by 2035 would be implement-
ed, despite lag in implementing recommend-
ed transit-service expansion, and agencies
did not explain how plan arrived at conclu-
sion that transit service would increase by
3.1 % per year starting in 2012 or conclu-
sion that 100% increase in transit service by
2035 was still attainable. National Environ-
mental Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. 84332(2)(C).

[11] Environmental Law 149E €~701

149E Environmental Law
149EXI1I Judicial Review or Interven-
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
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tion. Most Cited Cases

Plaintiffs who brought action under
NEPA challenging environmental impact
statement (EIS) prepared by Federal High-
way Administration (FHWA) and state de-
partment of transportation in connection
with highway interchange improvement pro-
ject were likely to succeed on merits of their
claim that agencies failed to adequately con-
sider cumulative effect of project and other
freeway projects in region on growth in that
region, for purposes of determining their
entitlement to preliminary injunction, where
regional planning commission had devel-
oped regional transportation plan, and agen-
cies did not examine extent to which com-
bined effect of implementing all of plan's
highway-capacity recommendations could
be expected to contribute to suburban sprawl
and its related environmental effects, but
instead limited scope of their analysis of
cumulative impact to interchange's immedi-
ate vicinity. National Environmental Policy
Act of 1969, 8 102(2)(C), 42 US.C.A. §
4332(2)(C); 40 C.F.R. § 1508.8(b).

[12] Environmental Law 149E €701

149E Environmental Law
149EXII1I Judicial Review or Interven-
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases
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Plaintiffs who brought action under
NEPA challenging environmental impact
statement (EIS) prepared by Federal High-
way Administration (FHWA) and state de-
partment of transportation in connection
with highway interchange improvement pro-
ject were not likely to succeed on merits of
their claim that agencies failed to adequately
consider induced travel resulting from ex-
pansion of capacity from project, and thus
were not entitled to preliminary injunction
on that basis, where there was no indication
that agencies' traffic models did not account
for possibility that expanding interchange's
capacity might cause motorists to make new
trips. National Environmental Policy Act of
1969, § 102(2)(C), 42 US.CA. 8§
4332(2)(C).

[13] Environmental Law 149E €~701

149E Environmental Law
149EXI1I Judicial Review or Interven-
tion
149EK699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases

Evidentiary hearing was warranted prior
to decision on whether to issue preliminary
injunction halting work on highway inter-
change construction project pending revision
of environmental impact statement (EIS),
despite plaintiff's demonstration of likeli-
hood of success on merits, where agencies
had already signed construction contracts in

Page 6

amount of $42 million, and had already
committed to $75 million in costs in connec-
tion with utility work for project, expense
resulting from issuance of preliminary in-
junction was likely to be substantial, but it
was unclear whether any significant costs
would result if capacity-expansion aspect of
project was overturned or delayed, and it
might be possible for agencies to substan-
tially redress NEPA violations even if they
further committed themselves to present
version of project. National Environmental
Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. §4332(2)(C).

[14] Environmental Law 149E €701

149E Environmental Law
149EXI1I Judicial Review or Interven-
tion
149Ek699 Injunction
149Ek701 k. Preliminary injunc-
tion. Most Cited Cases

Evidentiary hearing was warranted prior
to decision on whether non-profit associa-
tions would be required to provide bond for
preliminary injunction halting work on
highway interchange construction project
pending revision of environmental impact
statement (EIS), where there was danger that
agencies would be damaged by injunction,
but organizations were virtually certain to
prevail on merits, and it was possible that
organizations would be able to show that
their financial resources were so scarce that
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they could not afford to post adequate bond.
Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A.

*659 Dennis Michael Grzezinski, Midwest
Environmental Advocates, Karyn L. Rotker,
ACLU of Wisconsin Foundation, Inc., Mil-
waukee, WI, for Plaintiffs.

Abigail C. Potts, Daniel P. Lennington,
Wisconsin Department of Justice, Leslie K.
Herje, U.S. Attorney's Office, Madison, WI,
Julia Sharon Thrower, Department of Jus-
tice, San Francisco, CA, for Defendants.

DECISION AND ORDER
LYNN ADELMAN, District Judge.

In the present case, two organizations
representing residents of Milwaukee's in-
ner*660 city challenge a decision of the
Federal Highway Administration (“FHWA”)
and the Wisconsin Department of Transpor-
tation (“WisDOT”) to make improvements
to the “Zoo Interchange,” which is a part of
the Interstate Highway System located in the
Milwaukee Metropolitan Area. The plain-
tiffs contend that the agencies failed to pre-
pare an adequate environmental impact
statement before deciding to proceed with
the project, in violation of the National En-
vironmental Policy Act of 1969 (“NEPA”).
Before me now is the plaintiffs' motion for a
preliminary injunction. The plaintiffs seek
an order prohibiting the agencies from tak-
ing further action in connection with the
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project pending a final decision on the mer-
its of this case.

For the reasons stated below, | find that
the plaintiffs have a likelihood of success on
the merits and that they are likely to suffer
irreparable harm in the absence of an injunc-
tion. However, an injunction could delay the
project and increase its cost, and in deciding
whether to issue an injunction I must bal-
ance this potential delay and potential in-
creased cost against the harm that the plain-
tiffs would suffer in the absence of an in-
junction. As explained below, I find that be-
fore | can strike the proper balance | must
hold an evidentiary hearing.

I. BACKGROUND

The Zoo Interchange (so named because
of its proximity to the Milwaukee County
Z00) is located in western Milwaukee Coun-
ty, at the junction of Interstate 94, Interstate
894, and U.S. Highway 45. It is a busy in-
terchange that was first built in 1963. In
May 2008, FHWA and WisDOT began to
seriously consider making long-term im-
provements to the interchange. Eventually,
the agencies decided to make improvements
to the interchange itself and its four ap-
proach legs, as depicted in the image below.
The project area's total east-west distance is
about 3.5 miles and its total north-south dis-
tance is about 5.5 miles.
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In studying potential improvement pro-
jects, the agencies had four main goals in
mind. The first was to address the deteriorat-
ing condition of the Zoo Interchange—
specifically its deteriorating pavement and
bridges. The second was to address the ob-
solete design of the interchange. The inter-
change currently has several left-hand exits
and other design flaws that increase the risk
of crashes and otherwise impede the flow of
traffic. The proposed improvements*661
were designed to eliminate those flaws. The
third goal was to accommodate traffic vol-
umes through the year 2035. The final goal
was to address the high crash rate in the in-
terchange.

After studying various options, the agen-
cies issued a Record of Decision on Febru-
ary 10, 2012, in which they reported that
they would implement a specific improve-

ment project known as the “Reduced Im-
pacts Alternative with Adjacent Arterials
Component.” This will involve rebuilding
the entire interchange to address the deterio-
rating conditions and design flaws. In addi-
tion, the capacity of the interchange will be
expanded: the highway will be expanded
from six to eight lanes in the north-south
direction in the vicinity of the interchange,
and an additional lane will be added to each
of four interchange ramps, making them two
lanes wide instead of one. No lanes will be
added in the east-west direction, but the
shoulders will be widened to eighteen feet
and could be converted to an additional lane
in the future. The project will also make im-
provements to certain arterial streets in the
vicinity of the interchange. Federal and state
funds will be used to complete the project,
which is expected to cost $1.71 billion.

The agencies intend to implement the
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Zoo Interchange project in twenty-six seg-
ments over the course of the next five years.
Some preparatory work, such as the reloca-
tion of utilities, has already commenced.
WisDOT has awarded three construction
contracts in the amount of $42 million to
bidders, and it intends to award more con-
tracts in the near future.

The plaintiffs are two associations that
represent minority residents of Milwaukee's
inner city: the Milwaukee Inner—City Con-
gregations Allied for Hope and the Black
Health Coalition of Wisconsin. Both of
these associations have monitored and par-
ticipated in the decisionmaking process for
the Zoo Interchange project, and they now
oppose certain aspects of the project. Their
principal objection is that the project does
not incorporate any public transportation. In
particular, they object to the failure to in-
clude some form of public transportation,
such as rapid bus service, that would help
transit-dependent inner city residents access
jobs and other services in Waukesha Coun-
ty, which is located at the western end of the
project area. The associations also believe
that the project will have an adverse impact
on air quality in the Milwaukee area, and
that it will contribute to suburban sprawl.

The plaintiffs commenced this lawsuit
on August 6, 2012 and filed the present mo-
tion for preliminary injunction on February
6, 2013.
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Il. DISCUSSION

[1] The controlling statute at issue here,
NEPA, “declares a broad national commit-
ment to protecting and promoting environ-
mental quality.” Robertson v. Methow Val-
ley Citizens Council, 490 U.S. 332, 348, 109
S.Ct. 1835, 104 L.Ed.2d 351 (1989). It has
been described as a “procedural” or “action-
forcing” statute that does not “mandate par-
ticular results” but instead requires agencies
to study and describe the environmental
consequences of their proposed actions. Id.
at 348-51, 109 S.Ct. 1835; Vermont Yankee
Nuclear Power Corp. v. Nat. Res. Defense
Council, 435 U.S. 519, 558, 98 S.Ct. 1197,
55 L.Ed.2d 460 (1978). Thus, under NEPA,
if an agency has adequately identified and
evaluated the environmental effects of its
proposed action, it is permitted to take that
action even if the environmental effects will
be devastating. Robertson, 490 U.S. at 350,
109 S.Ct. 1835. Put differently, “NEPA
merely prohibits uninformed—*662 rather
than unwise—agency action.” Id. at 351,
109 S.Ct. 1835.

[2][3] The key procedural element of
NEPA is the requirement that the agency
prepare an ‘“‘environmental impact state-
ment” (“EIS”) for “major Federal actions
significantly affecting the quality of the hu-
man environment.” 42 U.S.C. § 4332(2)(C).
The EIS is “a detailed analysis and study
conducted to determine if, or the extent to
which, a particular agency action will im-
pact the environment.” Highway J Citizens
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Group v. Mineta, 349 F.3d 938, 953 (7th
Cir.2003). Requiring an agency to prepare
an EIS serves NEPA's action-forcing pur-
pose in two respects. Robertson, 490 U.S. at
349, 109 S.Ct. 1835. First, “[i]t ensures that
the agency, in reaching its decision, will
have available, and will carefully consider,
detailed information concerning significant
environmental impacts.” Id. Second, it
“guarantees that the relevant information
will be made available to the larger audience
that may also play a role in both the deci-
sionmaking process and the implementation
of that decision.” Id. Thus, in the EIS, the
agency must “articulate why [it has] settled
upon a particular plan and what environmen-
tal harms (or benefits) [its] choice entails.”
Simmons v. U.S. Army Corps of Eng'rs, 120
F.3d 664, 666 (7th Cir.1997). The EIS must
show that agency officials have “[thought]
through the consequences of—and alterna-
tives to—their contemplated acts,” and must
ensure that “citizens get a chance to hear and

consider the rationales the officials offer.”
Id.

[4] Judicial review of an agency's com-
pliance with NEPA occurs under the Admin-
istrative Procedure Act, which instructs
courts to set aside agency action only if it is
“arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with the
law.” 5 U.S.C. 8 706(2)(A); Highway J Citi-
zens Group, 349 F.3d at 952. In a NEPA
case, the court's role is to ensure that the
agency has adequately considered and dis-
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closed the environmental impact of its ac-
tions. Baltimore Gas & Elec. Co. v. Nat.
Res. Defense Council, 462 U.S. 87, 97-98,
103 S.Ct. 2246, 76 L.Ed.2d 437 (1983).

In the present case, the plaintiffs contend
that the EIS for the Zoo Interchange project
is deficient in two general respects. First,
they contend that the EIS is deficient be-
cause the agencies failed to consider all rea-
sonable alternatives to the chosen action, as
required by NEPA and its associated regula-
tions (which are promulgated by the Council
on Environmental Quality (“CEQ”)). See 42
US.C. § 4332(2)(C)(iii); 40 C.F.R. 8
1502.14. Specifically, they contend that the
agencies should have considered an alterna-
tive to the project that included public transit
elements in addition to or in lieu of freeway
reconstruction and expansion elements. Sec-
ond, the plaintiffs contend that the agencies
did not adequately analyze several kinds of
environmental impacts likely to be caused
by the project, including the project's impact
on air quality and the extent to which ex-
panding the interchange's capacity will con-
tribute to suburban sprawl and higher traffic
volumes. Another impact which plaintiffs
believe the agencies failed to adequately ad-
dress is the project's social and economic
impact on communities in the area, particu-
larly in Milwaukee's inner city.

[5] As noted, the matter before the court
is the plaintiffs' motion for a preliminary
injunction. When confronted with a motion

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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for a preliminary injunction, a district court
proceeds in two distinct phases: a threshold
phase and, if necessary, a balancing phase.
Girl Scouts of Manitou Council, Inc. v. Girl
Scouts of the United States of America, Inc.,
549 F.3d 1079, 1085-86 (7th Cir.2008). To
survive the threshold phase, a party seeking
a preliminary*663 injunction must establish
three elements: First, that absent a prelimi-
nary injunction, the party will suffer irrepa-
rable harm in the interim period prior to fi-
nal resolution of the case. Second, that tradi-
tional legal remedies would be inadequate.
And third, that the party's claim has some
likelihood of succeeding on the merits. Id. at
1086. If the court determines that the mo-
vant fails to establish any of these elements,
it must deny the injunction. Id. If, however,
the court finds that the movant passes the
initial threshold, it then proceeds to the bal-
ancing phase of the analysis. Id.

[6] In the balancing phase, the court
weighs the irreparable harm that the movant
would endure without the protection of the
preliminary injunction against any irrepara-
ble harm the nonmoving party would suffer
if the court granted the requested relief. Id.
In doing so, the court employs a sliding-
scale approach: “[t]he more likely the plain-
tiff is to win, the less heavily need the bal-
ance of harms weigh in his favor; the less
likely he is to win, the more need it weigh in
his favor.” Id. (internal quotation marks
omitted). Where appropriate, this balancing
process should also encompass any effects

Page 11

that granting or denying the preliminary in-
junction would have on nonparties (some-
thing courts have termed the “public inter-
est”). Id. The court's goal in conducting the
balancing phase of the analysis is to mini-
mize the cost of potential error: “the error of
denying an injunction to one who will in fact
(though no one can know this for sure) go
on to win the case on the merits, and the er-
ror of granting an injunction to one who will
go on to lose.” Roland Mach. Co. v. Dresser
Indus., Inc., 749 F.2d 380, 388 (7th
Cir.1984). The court must “try to avoid the
error that is more costly in the circumstanc-
es.” Id.

Below, | examine whether the plaintiffs
have established these elements.

A. Irreparable Harm

At first blush, it may appear that the
plaintiffs are not likely to suffer irreparable
harm absent an injunction between now and
the time that a final decision on the merits of
this case is rendered. This is for two interre-
lated reasons. First, it appears that most of
the work on the Zoo Interchange will not
take place for some time. The agencies in-
tend to complete some preliminary work on
the project this year, but the bulk of the
work on the project is not expected to begin
until 2014 or 2015. A final decision on the
merits of this case will likely be reached be-
fore then. Second, unlike in many NEPA
cases, the plaintiffs are not concerned about
the imminent destruction of environmental
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resources. They are not, for example, con-
cerned about specific woodlands being cut
down in the coming months to make way for
new components of the interchange. Rather,
they are worried about the long-term effects
of the completed project on the environment,
such as the effect of the interchange's ex-
panded capacity on air quality and its social
and economic effects. Those effects will not
begin to materialize until at least five years
from now, well after a final decision on the
merits of this case had been rendered.

[7] On closer inspection, however, it ap-
pears that the plaintiffs will suffer a form of
irreparable harm in the absence of a prelimi-
nary injunction. WisDOT has made plans to
implement the project and is in the process
of awarding contracts to bidders and making
other commitments that would be difficult to
break. See generally Aff. of Roberto
Gutierrez, ECF No. 50. This means that the
longer it takes to reach a decision on the
merits of this case, the more committed
WisDOT and the *664 FHWA will be to this
particular version of the project. If the plain-
tiffs win this case, the remedy will involve
vacating the agencies' decision to implement
the project and requiring them to make a
fresh decision after correcting the deficien-
cies in the EIS. However, in the absence of
an injunction, by the time the agencies re-
vise the EIS and make a new decision, they
may have made so many commitments to
the preset version of the project that they
will have no choice but to select that version
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once again, even if the corrected EIS reveals
that a different version of the project would
be preferable. If that happens, NEPA's ac-
tion-forcing purpose will have been defeat-
ed. The agency will have made up its mind
based on deficient environmental infor-
mation, and when the agency corrects the
deficiency and assembles an accurate EIS,
the agency will feel compelled to ignore the
accurate information and simply choose the
project to which it had already committed
itself. For this reason, courts have recog-
nized that NEPA plaintiffs are likely to suf-
fer irreparable harm when an agency is al-
lowed to commit itself to a project before it
has fully complied with NEPA. See Sierra
Club v. Marsh, 872 F.2d 497, 499-501 (1st
Cir.1989); Wisconsin v. Weinberger, 745
F.2d 412, 426-27 (7th Cir.1984); Massachu-
setts v. Watt, 716 F.2d 946, 951-53 (1st
Cir.1983); Scherr v. Volpe, 466 F.2d 1027,
1034 (7th Cir.1972). Accordingly, 1 con-
clude that the plaintiffs are likely to suffer
irreparable harm in the absence of a prelimi-
nary injunction.™:

FN1. Because only equitable reme-
dies are available in NEPA cases, |
also conclude that traditional legal
remedies would be inadequate.

B. Likelihood of Success on the Merits

In this section, | examine the alleged de-
ficiencies in the EIS to determine whether
the plaintiffs are likely to succeed on the
merits. But before proceeding, | note that it
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is somewhat awkward to ask whether the
plaintiffs are “likely to succeed” in showing
that the EIS is deficient in certain respects.
The EIS says what it says, and if right now it
appears to be deficient, then it will almost
certainly appear to be deficient at the end of
the case as well—the defendants will not be
revising the EIS between now and then, and
no other evidence is expected to be intro-
duced concerning its adequacy. Thus, be-
cause | am currently in a position to review
the adequacy of the EIS, | could likely ren-
der a final decision on the merits right now.
However, the parties have not asked me to
do that, and it is conceivable that in further
proceedings they will raise new issues or
arguments or point to new evidence. The
parties’ preliminary-injunction briefs were
filed before the administrative record was
compiled, and it is conceivable (though un-
likely) that there is information in that rec-
ord that will support new arguments on the
issues discussed below. Accordingly, 1 will
continue to ask whether the plaintiffs have
shown a “likelihood of success” on the mer-
its of their claims, even though it might
seem as if | could simply decide once and
for all whether the plaintiffs have succeeded
on the merits of those claims.

1. Failure to consider reasonable alterna-
tives

An EIS must discuss alternatives to a
proposed action. 42 U.S.C. 8
4332(2)(C)(iii). The NEPA regulations spec-
ify that an agency preparing an EIS must
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“[r]igorously explore and objectively evalu-
ate all reasonable alternatives, and for alter-
natives which were eliminated from detailed
study, briefly discuss the reasons for their
having been eliminated.” *665 40 C.F.R. 8
1502.14(a). The plaintiffs contend that the
defendants failed to comply with this re-
quirement because they did not study an al-
ternative that incorporated public transit.

In their discussion of reasonable alterna-
tives in the EIS, the agencies noted that they
briefly considered an alternative known as
the “Transportation Demand Management
Alternative,” which would have involved
“reduc[ing] the number of automobile trips
through increased transit ridership and other
strategies.” Final EIS at 2-2. The EIS ex-
plains that this alternative would have in-
cluded options such a bus system operating
on the freeway and an expansion of existing
local bus service in the area, as well as other
measures designed to reduce trips during
peak hours such as encouraging telecom-
muting and encouraging flexible work
schedules. However, the agencies decided
that they would not study this alternative in
detail because it would not have satisfied the
project's purposes. Id. at 2-4 to 2-5. They
noted that it would not have addressed the
obsolete design of the interchange or low-
ered the crash rate, and that it would have
left the deteriorating pavement and bridges
in place. The agencies also noted that in-
creasing transit ridership would not have
eliminated the need to expand the capacity
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of the interchange. Id.

The plaintiffs do not dispute that the
agencies acted reasonably in eliminating the
Transportation Demand Management Alter-
native from detailed study. They seem to
concede that increasing transit ridership
would not address the interchange's obsolete
design, deteriorating infrastructure, and high
crash rate, and that therefore at least the re-
construction and redesign elements of the
project needed to be implemented. However,
the plaintiffs contend that the agencies
should have explored the possibility of in-
corporating transit elements into the project
as an alternative to expanding the capacity
of the interchange to accommodate future
traffic volumes.

The agencies respond to this by arguing
that one of their reconstruction alterna-
tives—which involved reconstructing and
modernizing the interchange but not adding
lanes—implicitly addressed the question of
whether transit was a viable substitute for
expanding the capacity of the interchange.
To understand this argument, | must provide
some background. The Zoo Interchange pro-
ject is itself a component of a larger trans-
portation plan for Southeastern Wisconsin
that was developed by the Southeastern
Wisconsin Regional Planning Commission
(“SEWRPC”).™2 See Final EIS at 1-5 to 1—
11. This plan, which was formulated in
2006, provides overall guidance for develop-
ing transportation systems in the region
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through the year 2035. See SEWRPC, A
Regional Transportation System Plan for
Southeastern Wisconsin: 2035 (2006). In
formulating the plan, SEWRPC studied traf-
fic volumes in the region and also consid-
ered the extent to which the region's trans-
portation needs could be addressed through
public transit and related infrastructure (such
as bicycle and pedestrian infrastructure and
other measures designed to reduce automo-
bile trips). Specifically, SEWRPC evaluated
a transportation plan that included no street
or highway capacity expansion and that re-
lied exclusively on public transit and relat-
ed*666 infrastructure to meet future needs.
Id. at 297-302. SEWRPC concluded that
this plan was not viable. It found that failing
to add street and highway capacity while
relying on public transit and related infra-
structure alone would cause traffic conges-
tion to double by 2035 and would result in
only a modest reduction in congestion as
compared to doing nothing at all. Id. at 300—
02. For that reason, SEWRPC developed
and recommended a hybrid plan under
which public transit and related infrastruc-
ture would be improved and expanded while
capacity would be added to streets and
highways in order to address the congestion
that would remain even after full implemen-
tation of the transit and related elements. Id.
at 302, 358. This plan recommends that the
responsible agencies double the amount of
public transit service in the region (as meas-
ured by the number of miles traveled by
transit vehicles) by 2035, id. at 36667, and
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that they expand certain highways and arte-
rial streets, including those in the Zoo Inter-
change, id. at 387-96. SEWRPC explains
that the highway and arterial expansion
components of the plan are needed “to ad-
dress the residual congestion which may not
be expected to be alleviated by proposed
land use, systems management, demand
management, bicycle and pedestrian facili-
ties, and public transit measures proposed in
the recommended plan.” Id. at 387.

FN2. By virtue of various designa-
tions under state and federal law,
SEWRPC  (pronounced  “sewer-
pack™) is the official land-use and
transportation planning agency for
the Southeastern Wisconsin region,
which comprises Milwaukee,
Waukesha, Ozaukee, Washington,
Racine, Kenosha, and Walworth
Counties.

In the EIS for the Zoo Interchange pro-
ject, the agencies identified SEWRPC's rec-
ommendation to double the amount of pub-
lic transit in the region by 2035 and ex-
plained that all of their alternatives were an-
alyzed under the assumption that this rec-
ommendation would be implemented by the
appropriate agencies or units of government
in separate projects. See Final EIS at 1-7 to
1-8, 1-36, 2-5 & 2-6. In other words, in
their assessment of the amount of additional
freeway capacity needed in the Zoo Inter-
change, the agencies assumed that the task at
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hand was to identify the amount of addition-
al capacity needed to address the “residual
congestion” that would not be addressed by
the transit and related elements of the re-
gional plan. Thus, all of the studied alterna-
tives were, in a sense, “hybrid” alternatives
that involved both expanding transit and ex-
panding the Zoo Interchange in order to
meet future capacity needs. It is just that the
agencies expected the transit components of
the SEWRPC regional plan to be imple-
mented in separate projects, and possibly by
other agencies.™:

FN3. Whether this expectation was
reasonable is addressed in my dis-
cussion of the adequacy of the EIS's
analysis of the environmental impact
of the chosen alternative, below.

[8] With this background in mind, it be-
comes clear that when FHWA and WisDOT
studied the alternative under which the Zoo
Interchange would be redesigned and recon-
structed to address deterioration and design
flaws but no lanes would be added, they es-
sentially addressed the plaintiffs' proposed
alternative. The agencies' “six lane” alterna-
tive ™ would have kept the interchange at
its present size and relied on the public
transit and related elements of the SEWRPC
plan to provide the additional capacity need-
ed through 2035. However, the agencies de-
termined that this alternative would not have
accommodated expected future traffic vol-
umes at an acceptable level of service, even
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if all of SEWRPC's public transit recom-
mendations were implemented. See Final
EIS at 2-39 to 2-40. Thus, the agencies
concluded that additional freeway capacity
would be *667 needed, and that public trans-
it was not an acceptable substitute for that
capacity.

FN4. Recall that, in its present state,
the Zoo Interchange is six lanes wide
in both the north-south and east-west
directions.

The plaintiffs have not developed an ar-
gument in which they show that the
agencies' consideration of the six-lane alter-
native did not satisfy their duty to consider
whether additional interchange capacity
could have been provided by transit ele-
ments rather than by adding lanes to the in-
terchange. Instead, they contend that the
agencies' rejection of this alternative was
arbitrary and capricious because it was
based on SEWRPC traffic forecasts that
were outdated. See Pls." Reply Br. at 3, ECF
No. 79. Plaintiffs point out that, by 2008,
there was evidence that higher gas prices
had resulted in lower traffic volumes and
increased transit ridership throughout the
region, and that therefore there was reason
to believe that the forecasts SEWRPC issued
in 2006 were no longer reliable. However, in
the Zoo Interchange EIS, the agencies
acknowledge that traffic volumes in the re-
gion had been lower than expected and ex-
plain that they asked SEWRPC to determine
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if its 2035 forecast for the Zoo Interchange
area remained accurate. See Final EIS at 1-
33. The EIS states that SEWRPC reported
that it reviewed its forecast in 2010 and de-
termined that it remained valid for long-term
transportation planning. Id.

The plaintiffs contend that this statement
in the EIS about the continued validity of
SEWRPC's traffic forecast is conclusory.
And indeed it is, but that does not mean that
the reported conclusion is not based on
sound analysis. The SEWRPC analysis sup-
porting this conclusion appears in the rec-
ord, see Thrower Decl. Ex. 8, ECF No. 63—
1, and the plaintiffs do not contend that this
analysis was flawed in any respect. Thus,
the plaintiffs have not shown that the
agencies' conclusion, which was based on
SEWRPC's analysis, was arbitrary or capri-
cious. Moreover, NEPA does not require
that the analysis supporting this conclusion
appear in the EIS. Although it is true that an
EIS must do more than set forth the agency's
conclusions, that does not mean that all of
the data and technical analysis on which the
agency relied when preparing the EIS must
appear in the EIS itself. In the context of
SEWRPC's reevaluation of its 2035 traffic
forecasts, all that a reader of the EIS needed
to know was that the reevaluation took place
and that the conclusion was that the fore-
casts remained valid. A reader who wanted
to review the data and analysis supporting
that conclusion could then consult the under-
lying SEWRPC documentation.
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The plaintiffs also argue that FHWA and
WisDOT were required to ‘“verify”
SEWRPC's conclusion that the 2035 traffic
forecast remained valid. See PIs.' Reply Br.
at 5. However, SEWRPC provided FHWA
and WisDOT with the analysis that led it to
conclude that its 2035 forecast remained val-
id, see Thrower Decl., Ex. 8, and, as noted,
the plaintiffs have not suggested that this
analysis was flawed in any respect. Thus, it
is not clear what plaintiffs think FHWA and
WisDOT needed to do to “verify”
SEWRPC's conclusion. So again, there is no
indication that FHWA and WisDOT's con-
clusion that SEWRPC's 2035 traffic forecast
remained valid was arbitrary or capricious.

In light of the above, I conclude that
plaintiffs are not likely to succeed on the
merits of their claim that the EIS is deficient
because the agencies did not consider all
reasonable alternatives to the chosen project.

2. Failure to analyze the effects of the pro-
ject

An EIS must analyze the environmental
impact or effect of the proposed action. See
42 U.S.C. § 4332(2)(C)(i). The regula-
tions*668 use the terms “effect” and “im-
pact” synonymously and explain that they
“include [ ] ecological (such as the effects
on natural resources and on the components,
structures, and functioning of affected eco-
systems), aesthetic, historic, cultural, eco-
nomic, social, or health [effects], whether
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direct, indirect, or cumulative.” 40 C.F.R. §
1508.8.

a. Failure to consider social and economic
effects associated with expanding high-
way capacity while transit capacity de-

clines

The plaintiffs first contend that the
agencies' effects analysis was inadequate
because they failed to consider the indirect
and cumulative effects of the project on
communities. Specifically, the plaintiffs
contend that the agencies failed to consider
the social and economic impacts of expand-
ing highway capacity while transit capacity
declines. The plaintiffs point out that state
and local governments in the region have
not implemented the transit recommenda-
tions in SEWRPC's 2035 transportation
plan, and that, instead, there has been a de-
cline in transit service in recent years. The
plaintiffs contend that expanding highway
capacity while transit languishes will have
adverse social and economic impacts on
communities in the region that the agencies
failed to acknowledge.

Although the plaintiffs mention both in-
direct and cumulative impacts, they focus on
cumulative impacts. “Cumulative impact”
is:

the impact on the environment which re-
sults from the incremental impact of the
action when added to other past, present
and reasonably foreseeable future actions
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regardless of what agency (Federal or non-
Federal) or person undertakes such other
actions. Cumulative impacts can result
from individually minor but collectively
significant actions taking place over a pe-
riod of time.

40 C.F.R. 8 1508.7. A proper cumulative
impacts analysis will assess the proposed
action in light of other activity that has af-
fected or will affect the same environmental
resources. The goal is to highlight any envi-
ronmental degradation that might occur if
the minor effects of multiple actions accu-
mulate over time. For example, although a
single highway-improvement project might
have minimal environmental consequences,
combining that project with those that pre-
ceded it and others that are anticipated might
reveal a more serious overall impact. Plac-
ing the project into a broader context that
includes these recent and anticipated pro-
jects helps prevent “the tyranny of small de-
cisions.” Council on Environmental Quality,
Considering Cumulative Effects Under the
National Environmental Policy Act 1 (Janu-
ary 1997), hereinafter cited as “CEQ Hand-
book,” available at http:// ceq. hss. doe. gov/
nepa/ ccenepa/ ccenepa. htm (viewed May 7,
2013)."s In the present case, the issue is
whether the EIS adequately discusses the
cumulative impact of continuing to expand
highway capacity in the Southeastern Wis-
consin region while transit capacity declines.

FN5. The CEQ handbook cited in the
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text is not official agency guidance
and is not intended to create legally
binding requirements. See CEQ
Handbook, preface. However, | cite
it because it contains concise expla-
nations of the legal requirements im-
posed by NEPA and the CEQ regula-
tions.

The agencies do not dispute that, despite
SEWRPC's recommendation to double the
amount of public transit in the region by
2035, in fact the amount of such transit has
declined. See Def. Resp. to PFOF | 47, ECF
No. 51. Moreover, in June 2010, SEWRPC
published a document measuring compli-
ance with the 2035 transportation*669 plan
and reported that the recommended transit
expansions that were to take place between
2006 and 2008 had not occurred. See
SEWRPC, Review, Update, and Reaffirma-
tion of the Year 2035 Regional Transporta-
tion Plan at 81-84 (2010). In that document,
SEWRPC also observed that there had been
“reductions in transit service in the region
between 2005 and 2010,” and that “transit
service was significantly reduced from 2000
to 2010.” Id. at 130. SEWRPC also included
a graph which appears to show that, by
2010, the amount of transit in the region had
declined to below—1995 levels. Id. (Fig. 11).
Another SEWRPC document reports that,
between 2005 and June 2010, “transit ser-
vice levels” had declined by approximately
4.5%. See SEWRPC, Memorandum Report
No. 196, at 38 (2010).
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In contrast, it appears that all of
SEWRPC's recommendations concerning
the expansion of highway capacity either
have been implemented or are on track to be
implemented. SEWRPC's 2010 review of
compliance with the Year 2035 plan does
not mention any failure to comply with the
plan's highway-capacity recommendations.
Moreover, in addition to the Zoo Inter-
change project, there are other large freeway
projects in the region that either have been
completed or are in the process of being
completed. See SEWRPC Update at 97-99
(noting that reconstruction of Marquette In-
terchange had been completed, that Mitchell
Interchange project is in process of being
completed, and that 30 miles of 1-94 are ex-
pected to be reconstructed by 2016).

In the EIS, the agencies do not
acknowledge this disparity between high-
way-capacity expansion and transit-capacity
expansion or discuss any cumulative envi-
ronmental impacts that might materialize if
this disparity continues. Instead, the agen-
cies explain that they do not have authority
to implement SEWRPC's transit recommen-
dations and that they cannot use the funds
allocated for the Zoo Interchange project on
transit projects. See Final EIS at 3-106 to 3—
107. Likewise, in their briefs, the agencies
emphasize that NEPA does not allow a court
to “second-guess how agencies distribute
their resources among competing policy pri-
orities.” Fed. Defs.' Br. in Opp. at 19, ECF
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No. 52; see also Gottlieb Sur-reply at 3-4,
ECF No. 90. However, even if the defend-
ants do not have authority to expand transit
capacity in the region, and even if NEPA
does not require that they prioritize transit
over highway projects, NEPA still requires
them to examine and identify any cumula-
tive environmental impacts that might result
if the responsible decisionmakers continue
to implement SEWRPC's highway-capacity
recommendations but not its transit-capacity
recommendations. Remember that the goal
of NEPA is to improve decisionmaking, and
one of the ways it seeks to do that is to re-
quire agencies to identify any environmental
degradation that may occur if the effects of
multiple actions accumulate over time. That
goal would be undermined if agencies could
ignore a cumulative impact to which their
actions contribute simply because they do
not have authority to fully prevent it. Thus,
although the agencies might not be able to
implement SEWRPC's transit recommenda-
tions, they still have an obligation to
acknowledge that the transit components of
the Year 2035 plan are not being imple-
mented and to identify the environmental
harms that might materialize if transit con-
tinues to languish but the agencies continue
to expand highway capacity in the region.
See 40 C.F.R. § 1508.7 (requiring agency to
analyze cumulative effect of agency action
when combined with actions beyond the
agency's control). Of course, even after the
agencies identify those harms, the responsi-
ble*670 decisionmakers will remain free to

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=40CFRS1508.7&FindType=L

944 F.Supp.2d 656

(Cite as: 944 F.Supp.2d 656)

prioritize highway expansion over transit
expansion, but at least the decision to do so
will have been based on a full consideration
of the environmental costs.

[9] Accordingly, | conclude that the EIS
is likely deficient because it does not ad-
dress the cumulative impact of continuing to
expand highway capacity in the region while
transit capacity declines. Because it seems
likely that this conclusion will hold at the
end of the case, | will also identify what the
agencies need to do to correct this deficien-
cy. They must examine the potential social
and economic impact on the transit-
dependent of continuing to expand highway
capacity in the region while transit capacity
declines. If after conducting this examina-
tion the agencies determine that their con-
tinuing to expand highway capacity while
transit capacity declines will have negative
effects, the agencies must consider identify-
ing and assessing an alternative to the pro-
ject that might avoid, minimize, or mitigate
those negative effects. See 40 C.F.R. 8§
1500.2(e); 1502.14(f). Such an alternative
might include incorporating some form of
transit into the project, such as rapid bus
service between the City of Milwaukee and
Waukesha County. Such bus service might
offset the social and economic harm to inner
city communities that might result if the
continued expansion of highway capacity
facilitates the movement of jobs and other
services away from those in the inner city
who do not have access to automobiles.
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Although establishing rapid bus service
or another form of transit might be outside
the jurisdiction of FHWA and WisDOT, that
should not prevent those agencies from pro-
posing it or attempting to persuade the ap-
propriate agencies or units of government to
get involved in the project and establish
such service. See 40 C.F.R. § 1502.14(c)
(EIS must “[i]nclude reasonable alternatives
not within the jurisdiction of the lead agen-
cy”). If the agencies propose an alternative
involving transit and it becomes clear that
the will to implement it is lacking, then that
may be a reason to eliminate the alternative
from detailed study. However, the agencies
cannot simply assume that incorporating
some form of transit into the project to avoid
or minimize adverse social and economic
harm is out of the question. Moreover, the
agencies should not assume that adding
transit entails eliminating other necessary
elements of the project, such as elements
that are designed to improve safety. Indeed,
| see no reason why the agencies could not
propose the same action that they have al-
ready selected (which involves rebuilding,
redesigning, and expanding the vehicular
capacity of the interchange) along with a
supplemental transit component that is de-
signed to minimize the project's negative
effects on the transit-dependent. Cf. Gottlieb
Sur-reply at 9 (stating that implementing the
chosen alternative would not prevent Wis-
DOT from implementing the plaintiffs'
transit recommendations).
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b. Failure to consider effects on air quali-
ty

The effect of a project on air quality
must be assessed in an EIS. See, e.g., 40
C.F.R. 8§ 1508.8(b). The plaintiffs argue that
the agencies did not properly analyze the
effect of the Zoo Interchange project on air
quality because their analysis assumed that
SEWRPC's recommendation to double the
amount of transit service in the region by
2035 would be implemented, when in fact
the agencies had no reasonable basis to con-
clude that those recommendations would be
implemented. The agencies do not dispute
that their analysis of the project's impact on
air quality depended on the assumption that
the amount of transit in the region would
double by *671 2035, or that if this assump-
tion proved to be unfounded their analysis of
the effect of the project on air quality would
be deficient. See Fed. Defs.' Br. in Opp. at
22-23. However, they argue that their analy-
sis was not deficient because the assumption
was supported by a “conformity assessment”
prepared by SEWRPC in June 2010.

[10] SEWRPC's purpose in preparing
this conformity assessment was to document
compliance with various air-quality re-
quirements. The conformity assessment not-
ed that, in SEWRPC's 2035 transportation
plan, SEWRPC recommended that the
amount of transit service in the region be
doubled by the year 2035. See SEWRPC,
Memorandum Report No. 196, at 38 (2010).
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The conformity assessment goes on to note
that there has been a lag in implementing the
recommended transit-service expansion, and
that, because of this lag, the conformity as-
sessment would assume that progress toward
the proposed 100% increase in transit ser-
vice would begin in the year 2012 and be
implemented at a pace of 3.1 % per year. Id.
However, the conformity assessment does
not explain how SEWRPC arrived at the
conclusion that transit service would in-
crease by 3.1 % per year starting in 2012 or
the conclusion that the 100% increase in
transit service by 2035 was still attainable,
and the defendants have not pointed to any
other document that supports these conclu-
sions. Thus, on the present record, it appears
that SEWRPC simply adopted these conclu-
sions with no supporting analysis. There is
nothing in the record indicating that the ex-
pectation of doubling the amount of transit
in the region by the year 2035 through 3.1 %
annual increases beginning in 2012 was any-
thing other than a pipe dream.

Because the defendants relied on
SEWRPC's unsupported conclusions as to
expected transit expansion in their air-
quality analysis, it follows that their analysis
of the effect of the Zoo Interchange project
on air quality was deficient. Accordingly,
the plaintiffs are likely to succeed on this
issue.

c. Failure to consider growth-inducing
effects
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The plaintiffs next contend that the
agencies did not adequately consider the
“growth inducing effects” of the Zoo Inter-
change project. 40 C.F.R. 8§ 1508.8(b).
Agencies are required to consider such ef-
fects as part of their analysis of indirect ef-
fects, “which are caused by the action and
are later in time or farther removed in dis-
tance, but are still reasonably foreseeable.”
Id. The EIS contains an extensive discussion
of the indirect effects of the project on
growth in the immediate vicinity of the Zoo
Interchange, see Final EIS at 3-9 to 3-16,
and the plaintiffs do not point to any defi-
ciencies in that discussion. What the plain-
tiffs appear to be arguing is that the agencies
did not adequately discuss the cumulative
effect of the Zoo Interchange project and all
other freeway projects in Southeastern Wis-
consin on growth in the region. That is, they
appear to be arguing that the agencies did
not examine the extent to which the com-
bined effect of implementing all of
SEWRPC's highway-capacity recommenda-
tions could be expected to contribute to sub-
urban sprawl and its related environmental
effects across Southeastern Wisconsin.

[11] In the EIS, the agencies list various
past, present, and reasonably foreseeable
future highway projects in Southeastern
Wisconsin as projects that, when considered
together with the Zoo Interchange project,
could have cumulative effects on the envi-
ronment. See Final*672 EIS at 3-17 to 3-18
& Table 3-3.7¢ However, in the discussion
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of cumulative effects that follows this list,
the agencies mostly discuss only those ef-
fects that are expected to occur within the
immediate vicinity of the Zoo Interchange
project itself. Id. at 3-16 to 3-27. The agen-
cies do not fully discuss the extent to which
the listed highway projects can be expected
to generate adverse environmental affects
across the entire region.™” Moreover, the
agencies do not give any reasons for, on the
one hand, identifying all regional highway
projects as projects that can be expected to
have a cumulative impact on the environ-
ment when combined with the Zoo Inter-
change project and, on the other hand, limit-
ing the scope of their analysis of the cumula-
tive impact to the immediate vicinity of the
Zoo Interchange. In the absence of any rea-
sons, this decision seems arbitrary. If the
Zoo Interchange and all other regional
highway projects are expected to have a
combined cumulative impact, wouldn't that
impact be on the entire region rather than on
just the area around the Zoo Interchange?
And it seems that one effect of implement-
ing SEWRPC's highway-expansion recom-
mendations across the region would be to
facilitate suburban sprawl and its associated
environmental effects, such as the destruc-
tion of natural areas. See Swain v. Brinegar,
517 F.2d 766, 777 (7th Cir.1975) (explain-
ing that highway construction has a pro-
found influence on population growth, high-
density urbanization, industrial expansion,
and resource exploitation); cf. CEQ Hand-
book at 2, Table 1-1 (listing “cumulative
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commercial and residential development and
highway construction associated with subur-
ban sprawl” as a potential cumulative effect
of FHWA action). Yet the EIS contains no
discussion of the potential sprawl-inducing
effect of highway construction on the region
as a whole.

FN6. These projects include ‘“con-
struction of U.S. 45, 1-94, and |-
894,” “I-94 north-south reconstruc-
tion” (which is occurring in Milwau-
kee, Racine, and Kenosha Counties),
the “Marquette Interchange recon-
struction,” and “future SE [South-
eastern] Wisconsin freeway recon-
struction.” Final EIS at 3—17 to 3-18
(Table 3-3).

FN7. One exception is the agencies'
discussion of the cumulative effect
on air quality, which encompasses
the entire Southeastern Wisconsin
region. See Final EIS at 3-17 (Table
3-2) & 3-25to0 3-27.

Indeed, it appears that no one has studied
the overall environmental effect on the re-
gion of implementing all of the highway-
expansion projects in SEWRPC's 2035 plan.
Rather, it seems that the agencies which im-
plement specific projects study only the ef-
fects that could be expected to occur in the
immediate vicinity of the project under con-
sideration. By proceeding in this fashion, the
agencies run the risk of overlooking an envi-
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ronmental effect that emerges on the region-
al level. For example, in the present case, by
focusing solely on natural resources in the
immediate vicinity of the Zoo Interchange,
the agencies may overlook the fact that by
facilitating automobile travel to suburban
areas (i.e., by facilitating suburban sprawl),
the Zoo Interchange project and other high-
way projects may be contributing to the de-
struction of natural resources in various oth-
er parts of the region. Again, the Zoo Inter-
change project by itself might not have an
appreciable effect on the region as a whole,
but when that project is combined with SEW
RPC's other recommended highway pro-
jects, a regional environmental impact may
emerge. See, e.g., *673Klamath-Siskiyou
Wildlands Ctr. v. Bureau of Land Mgmt.,
387 F.3d 989, 994 (9th Cir.2004) (“Some-
times the total impact from a set of actions
may be greater than the sum of the parts.”);
Swain, 517 F.2d at 775 (emphasizing that
NEPA is intended to focus concern on the
“big picture” created when the effects of
“limited” projects combine to form a large
mosaic). The agencies must consider this
potential cumulative impact on the region
rather than simply focus on environmental
impacts that will be felt only in the vicinity
of their specific project. Cf. CEQ Handbook
at 12 (advising agencies that they should
expand the geographic scope of their analy-
sis of cumulative impacts beyond the imme-
diate area of the proposed action).

Accordingly, the plaintiffs are likely to
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succeed on their claim that the EIS is defi-
cient because it does not address the poten-
tial growth-inducing cumulative effect of
highway expansion on the Southeastern
Wisconsin region.

d. Failure to consider “induced travel”

[12] The plaintiffs' remaining claim is
that the EIS is deficient because the agencies
did not consider “induced travel,” which is a
term used to describe an observed increase
in traffic volume that occurs after capacity is
added to a previously congested highway.
See Highway J Citizens Group v. United
States Dept. of Transp., 656 F.Supp.2d 868,
887 & n. 10 (E.D.Wis.2009). However, the
agencies explain that they used traffic mod-
els to predict the amount of traffic that could
be expected to be generated by each of the
studied alternatives, and that those models
show that expanding the capacity of the Zoo
Interchange will cause traffic volumes to
increase by 0.8 percent. See Final EIS at 5-
55 to 5-56. The plaintiffs contend that this
predicted increase in traffic volumes can be
explained by traffic being diverted from ar-
terial streets to the Zoo Interchange, and that
the models did not in fact account for the
possibility that lessening congestion on the
Zoo Interchange might cause motorists to
make entirely new trips. However, the plain-
tiffs have directed me to no evidence show-
ing that the agencies' traffic models did not
account for the possibility that expanding
the capacity of the Zoo Interchange might
cause motorists to make new trips. Although
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the plaintiffs point out that the EIS mentions
traffic being diverted from arterial roads to
the Zoo Interchange, that does not imply that
the traffic models did not also account for
entirely new trips. Accordingly, the plain-
tiffs have not shown that they are likely to
succeed on this issue.

C. Balancing Phase

Having found that the plaintiffs will suf-
fer irreparable harm in the absence of an in-
junction and that they have a likelihood of
success on certain issues, | must proceed to
the balancing phase, during which | balance
the harm the plaintiffs would suffer in the
absence of an injunction against the harm
that the agencies would suffer if an injunc-
tion were granted. | must also consider
where the public interest lies. During this
balancing phase, | employ a sliding scale:
the more likely the plaintiffs are to win, the
less heavily need the balance of harms
weigh in their favor; the less likely they are
to win, the more need it weigh in their favor.

Before going further, it is important to
recognize that, in employing the sliding
scale, | must take into consideration the fact
that even if the plaintiffs ultimately succeed
in showing that the agencies violated NEPA
by preparing a deficient EIS, it would not
follow that an injunction against the Zoo
Interchange project should issue. Rather, if
at the end of this case | enter a declaratory
judgment stating that the EIS is deficient, |
would then have to *674 consider whether
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to also issue a permanent injunction. See
Wisconsin v. Weinberger, 745 F.2d 412,
424-28 (7th Cir.1984). And in considering
whether to issue a permanent injunction, I
would have to balance the concerns of
NEPA against other concerns, such as the
harm that the agencies and the public would
suffer if the Zoo Interchange project were
enjoined pending completion of a NEPA-
compliant EIS. See id. Thus, even though
my analysis of the merits of this case, above,
reveals that the plaintiffs are almost certain
to succeed on the merits of their claim that
the EIS is deficient in certain respects, it
does not follow that, by virtue of the sliding
scale, the balance of harms tips in their favor
and requires issuance of a preliminary in-
junction. Instead, whether the balance of
harms tips in their favor depends on the pro-
priety of an injunction as a remedy for the
NEPA violations | have found.

In assessing the propriety of an injunc-
tion as a remedy, | start by attempting to
quantify the harm that the plaintiffs would
suffer in the absence of an injunction, the
harm that the defendants would suffer if an
injunction were issued, and the harm to the
public interest that would be caused by ei-
ther course of action. Recall that the plain-
tiffs' harm is based on the need to stop the
“bureaucratic steam roller.” See Sierra Club
v. Marsh, 872 F.2d 497, 504 (1st Cir.1989).
As discussed, the defendants are in the pro-
cess of committing themselves to the present
version of the Zoo Interchange project, even
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though the selection of that version of the
project was made on the basis of a deficient
environmental impact statement. In the ab-
sence of an injunction, the defendants will
commit themselves further to that version,
and thus by the time the deficiencies in the
impact statement are corrected it may, as a
practical matter, be too late to make a truly
objective choice among the available alter-
natives. So, in the absence of an injunction,
the plaintiffs (and other members of the pub-
lic) are likely to lose their right to an objec-
tive decision made on the basis of a proper
environmental impact statement.

On the other side of the balance we find
the harms that the agencies (and members of
the public) will suffer if the Zoo Interchange
project is delayed. First, delaying the project
could cause costs to increase substantially.
The defendants estimate that the effects of
inflation by itself would add $36 million to
$39 million to the project per year of delay.
See Gutierrez Aff. 1 11, 21.m™8 The defend-
ants also estimate that a delay of three
months would add $20 million to the cost of
the project because such a delay would
make “major contractors and materials” un-
available and otherwise affect the bidding
process for labor and materials. Id. 1] 13-
19. The defendants further estimate that they
would incur between $2 million and $4 mil-
lion in “maintenance costs” per year of de-
lay. Id. 1 20. The defendants also state that
any delay might require WisDOT to pay
damages to the contractors who have already
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been awarded contracts. 1d. { 22. Finally, the
defendants state that any delay will disrupt
the traffic-management plan they have de-
veloped for the project. Id. §f 23-24. The
defendants have already spent $9 million
developing this plan and expect to spend
another $10 million on the plan.

FN8. I note that it is not clear that the
agencies would actually feel the full
brunt of these inflation costs, since
any money not spent on the Zoo In-
terchange project could be invested
in other ways—potentially in ways
that avoid or minimize the effects of
inflation.

Another form of delay-related harm is
harm to the members of the public who use
the Zoo Interchange. As noted, the Zoo In-
terchange has a high crash rate, and *675
one of the purposes of the project is to im-
prove safety. WisDOT estimates that for
every year that completion of the project is
delayed, 400 additional crashes will occur.
Gutierrez Aff. 1 27. FHWA estimates that
failing to prevent these crashes will result in
an average of two fatalities per year. Br. in
Opp. at 32. In addition to these safety issues,
an injunction will deprive those who use the
interchange of the benefits of improved traf-
fic flow and thus cause other forms of harm,
such as increased travel times. Finally, the
defendants note that several institutions are
expanding facilities in the vicinity of the in-
terchange in reliance on the completion of
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the project, including the Milwaukee Re-
gional Medical Center and the University of
Wisconsin—Milwaukee. See Gutierrez Aff.
I 25-26. These institutions would suffer at
least some harm if the project were delayed,
although the precise nature of this harm is
difficult to identify.

Now that the respective harms have been
identified, it may seem that the balance tips
decidedly against the issuance of an injunc-
tion. That is, it may seem clear that the need
to make revisions to an environmental im-
pact statement cannot outweigh millions of
dollars in costs and the safety risks associat-
ed with delaying the project. However, the
action-forcing purpose of NEPA is itself ex-
tremely valuable, in that an agency's failure
to fully consider the environmental effects
of a project before committing itself to a
course of action can impact an entire region
for generations to come. Cf. Amoco Produc-
tion Co. v. Vill. of Gambell, 480 U.S. 531,
545, 107 S.Ct. 1396, 94 L.Ed.2d 542 (1987)
(explaining that environmental injury is of-
ten permanent or at least of long duration
and that the balance of harms will usually
favor the issuance of an injunction to protect
the environment). Moreover, in almost any
major federal action involving highways, the
cost of delay will be significant both in
terms of dollars and public safety. If these
delay-related costs were always allowed to
trump NEPA's action-forcing purposes, then
agencies involved in highway projects could
routinely fail to comply with NEPA without
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fear of a court's interfering with their plans.
Thus, allowing delay-related costs to auto-
matically tip the balance of harms in the
agencies' favor could render NEPA tooth-
less, at least in the context of major highway
projects. For this reason, it is not so obvious
that the balance of harms tips in the defend-
ants' favor.

Moreover, it is possible that an injunc-
tion could be crafted in a way that minimiz-
es any delay-related harm. As indicated, the
plaintiffs are not opposed to the Zoo Inter-
change project in its entirety; they concede
that the interchange must be rebuilt and re-
designed to address the deteriorating condi-
tions, design flaws, and high crash rate. Ra-
ther, the environmental harm that concerns
the plaintiffs is associated with expanding
the capacity of the interchange. Only ten
percent of the overall cost of the Zoo Inter-
change project is related to capacity expan-
sion, see Aff. of Mark J. Wolfgram { 24,
ECF No. 91, and it does not appear that the
agencies will be doing any work related to
capacity-expansion in the near future. Thus,
the agencies might be able to continue their
current work without making any further
commitments to expanding the capacity of
the interchange. Moreover, although the
agencies contend that they cannot segregate
work involving capacity expansion from
other work on the interchange without “re-
designing all current construction plans,”
Gutierrez Aff. 1 6, they do not contend that
it would be impossible to redesign those
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plans. Rather, it appears that they could re-
design those plans at a cost of approximately
$5 million. Id. 1 9. And the agencies have
not shown that such a redesign*676 would
likely delay the ultimate completion of the
project. Thus, an injunction against capaci-
ty-expansion activities alone might cost as
little as $5 million and might not delay the
safety-improvement components of the pro-
jectatall.

The agencies stress that they have al-
ready signed construction contracts in the
amount of $42 million, and that they have
already committed to $75 million in costs in
connection with utility work for the project.
See Gutierrez Aff. § 1 10, 22. However, the
defendants have not shown that an injunc-
tion limited to capacity-expansion activities
would disrupt either the construction con-
tracts or the utility work. Perhaps the agen-
cies would have to complete this work even
if they ultimately decided that they would
only rebuild and redesign the interchange.

Another factor to consider is how long
an injunction would need to remain in force.
The injunction would need to remain in
force at least until | rendered a final decision
on the adequacy of the EIS, but as noted
above, | have virtually made that decision
already. Thus, rather than waiting to the end
of the case to begin revising the EIS, the
agencies could decide to begin that process
immediately. Alternatively, I could decide
that there is no need for further proceedings
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and enter a final decision now. The question
would then become how long it would take
the agencies to correct the deficiencies in the
EIS and reconsider their decision to expand
the capacity of the interchange. Currently,
there is no evidence in the record pertaining
to this question, but perhaps the agencies
could act expeditiously and render a new
decision before they incur any substantial
delay-related harm.

[13] Because there are a number of un-
answered questions concerning the cost of
an injunction limited to capacity-expansion
activities, | conclude that the best course of
action is to hold an evidentiary hearing. At
the hearing, the parties should be prepared to
introduce evidence on the balance-of-harm
issues identified above and on any other is-
sues that relate to the cost of an injunction
limited to capacity-expansion activities.™° In
addition, the parties should be prepared to
address the question of whether the purpose
of NEPA could be substantially vindicated
(even if not completely vindicated) without
issuing an injunction. | say this because it
may be possible for the defendants to sub-
stantially redress the NEPA violations | have
identified even if they further commit them-
selves to the present version of the Zoo In-
terchange project. For example, one of the
deficiencies I identified is the failure to con-
sider the social and economic effect of ex-
panding the capacity of the interchange
while transit service declines. If after study-
ing this issue the agencies identify a serious
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negative impact, it might not be too late to
do something about it even if the agencies
have already committed themselves to ex-
panding the capacity of the interchange,
since the agencies could still propose adding
a transit component to the project. See
Gottlieb Sur-reply at 9 (stating that WisDOT
could implement plaintiffs' transit recom-
mendations as a separate project even if they
fully implement the chosen alternative).
Moreover, most of the deficiencies | have
identified involve the failure to study the
cumulative effect of continuing to imple-
ment SEWRPC's highway-expansion rec-
ommendations, rather than the isolated ef-
fect*677 of the Zoo Interchange project it-
self. Even if the agencies irrevocably com-
mit themselves to the present version of the
project, it may be that studying this cumula-
tive effect will vindicate the purpose of
NEPA because it will influence decisions
with respect to future potential projects,
such as whether to further expand the 1-94
corridor. See 77 Fed.Reg. 29750-51 (May
18, 2012) (notice of intent to prepare envi-
ronmental impact statement for further im-
provements to 1-94 corridor in Milwaukee
area). If it turns out that the defendants can
substantially redress the NEPA violations |
have identified in this opinion even if they
continue to make commitments to the pre-
sent version of the project, then perhaps the
irreparable harm the plaintiffs will suffer in
the absence of an injunction will be mini-
mal. The parties should be prepared to ad-
dress this possibility at the hearing.

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&DocName=77FR29750&FindType=Y&ReferencePositionType=S&ReferencePosition=29750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&DocName=77FR29750&FindType=Y&ReferencePositionType=S&ReferencePosition=29750

944 F.Supp.2d 656
(Cite as: 944 F.Supp.2d 656)

FNO. This should not be construed as
a signal that | have taken an injunc-
tion against the project in its entirety
off the table. That remains a possibil-
ity, but it is prudent to explore the
viability of a more limited injunction
before deciding whether any injunc-
tion will issue.

D. Bond

Another matter that the parties should be
prepared to address at the hearing is the
amount of any bond that the plaintiffs might
be required to post in the event | decide to
issue a preliminary injunction. Under Feder-
al Rule of Civil Procedure 65(c), a court
may issue a preliminary injunction “only if
the movant gives security [i.e., posts a bond]
in an amount that the court considers proper
to pay the costs and damages sustained by
any party found to have been wrongfully
enjoined.” The plaintiffs contend that they
should not be required to post any bond at
all on the ground that they are nonprofit as-
sociations that are litigating on behalf of the
environment and the public interest. Howev-
er, the Seventh Circuit has held that non-
profit entities litigating on behalf of the en-
vironment or another public cause are not
automatically exempt from Rule 65(c)'s
bond requirement. See Habitat Educ. Ctr. v.
United States Forest Serv., 607 F.3d 453,
459 (7th Cir.2010).

[14] Still, there may be reasons for ex-
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empting the plaintiffs from having to post a
bond. First, a line of cases recognizes that a
plaintiff may be excused from posting a
bond when there is no danger that the oppos-
ing party will incur any damages from the
injunction. See id. at 458 (collecting cases).
Here, of course, there is danger that the de-
fendants will be harmed by an injunction,
but that harm would not stem from the pre-
liminary nature of the injunction. The pur-
pose of an injunction bond is to compensate
the defendants, in the event they prevail on
the merits, for the harm that an injunction
entered before the final decision caused
them, and so it is required only for a tempo-
rary restraining order or a preliminary in-
junction, not for a permanent injunction. Ty,
Inc. v. Publ'ns Int'l Ltd., 292 F.3d 512, 516
(7th Cir.2002). As | have explained, due to
the nature of the NEPA violations at issue in
this case, the plaintiffs are virtually certain
to prevail on the merits (at least at the dis-
trict-court level), and so any injunction I is-
sue will resemble a permanent injunction
more than a preliminary injunction—there is
virtually no chance that | will later in this
case decide that the injunction was wrong-
fully issued. Thus, the defendants might not
be permitted to recover against the bond for
any delay-related harm that they incur, and
so there may be no point in making the
plaintiffs post such a bond in the first place.
Another possibility is that, after the hearing,
I will simply render final judgment and issue
a permanent injunction since, as discussed,
further proceedings on the merits are unlike-
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ly to affect the outcome of this case. If | do
that, then the plaintiffs would, of course, not
be required to post a bond, as bonds are not
required for permanent injunctions.

Second, a line of cases recognizes that
when a bond that would give the opposing
*678 party absolute security against incur-
ring any loss from the injunction would ex-
ceed the applicants' ability to pay, the dis-
trict court may balance the relative cost to
the opponent of a smaller bond against the
cost to the applicants of having to do with-
out a preliminary injunction that they may
need desperately. Habitat Educ. Ctr., 607
F.3d at 458 (collecting cases). In the present
case, the plaintiffs may be able to show that
their financial resources are so scarce that
they could not afford to post a bond in an
amount that would be adequate to compen-
sate the defendants for any delay-related
harm they may suffer. If that turns out to be
the case, then | might allow the plaintiffs to
post a smaller bond or, perhaps, no bond at
all. Thus, at the hearing, the plaintiffs may
wish to present evidence tending to show
that they cannot afford to post a bond in the
full amount needed to protect the defendants
from a wrongfully issued preliminary in-
junction.

In any event, at the evidentiary hearing,
the defendants should be prepared to present
whatever evidence they wish as to the
amount of the bond plaintiffs should be re-
quired to post in the event that their motion
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for a preliminary injunction is granted and
they are not exempted from the bond re-
quirement.

I1l. CONCLUSION

| find that the plaintiffs are likely to suc-
ceed on the merits of their claims and that
they are likely to suffer irreparable harm if a
preliminary injunction is not issued. Howev-
er, a hearing must be held before | can de-
termine whether and on what terms an in-
junction should be granted. A telephonic
status conference will be held on May 28,
2013 at 10:30 a.m. for the purpose of
scheduling that hearing. The court will initi-
ate the call.

E.D.Wis.,2013.
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